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CONSERVATION COMMISSION MEETING MINUTES

January 17,2019
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ln the absence of Consultant Mark Burgess the Chairman went out of order.

Notice of lntent:
John and Carolyn Kane, 23 Tanglewood Drive, West Yarmouth, MA, proposed conversion of
deck to screened porch within the buffer zone to wetlands and within the Riverfront Area. Mr.
Ron Cadillac represented the applicant and presented the application. The deck is being
converted to a porch and a new deck is proposed. 290 feet of mitigation is proposed due to the
expansion of the footprint in the Riverfront Area. The property owner is working on a planting
list for the mitigation area. The backyard is not large so the area for mitigation is not extensive.
The proposed area leaves them some backyard. Commissioner Lawrence expressed concern
with the mitigation area and asked if the cobbles stones will be removed and the area behind
the trees will be naturalized rather than landscaped. Mr. Cadillac responded that he was not
sure of the plan for the area but they will come up with a planting plan and provide it to the
Conservation Administrator. Commissioner Lawrence also requested the condition that the
screened porch not become habitable space in the future. Commissioner Bishop commented
that the planting plan should have accompanied the application. Commissioner Durkin
commented that he would like to see a landscape/planting plan. Commissioner Johnston asked
for clarification on the mitigation area. He would prefer to see a buffer zone established to the
wetland. Mr. Cadillac commented that usually they would do this but the yard is small and it is
existing development. Commissioner Bishop suggested a continuance to the next meeting as
we don't have a certified abutter list and a landscaping plan. Mr. Cadillac confirmed with the
Commission that the current location of the mitigation area rs acceptable.
Commissioner Lawrence made a motion to continue to February 7,2019. The motion was
seconded by Commissioner Durkin. The motion carried unanimously.

Paul Buckley, 32 Mayflower Terrace, Yarmouth Port, MA, proposed pier, ramp, and float in
Dinah's Pond. Mr. Mark Burgess of Shorefront Consulting represented the applicant and
presented the proposed work. Mr. Buckley was also present. The BWV is a combination of salt
marsh, phragmites and freshwater vegetation. Commissioner Bishop asked for green receipts
for the abutter notification and commented that no comment had been received from DMF. He
suggested the Commission would need to continue the hearing until the DMF comments were
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received. Commissioner Bishop also commented on an old COC that was approved for the
property but never issued as the office was waiting on an updated plan. Mr. Burgess received
the original COC from Commissioner Bishop to have recorded with the Registry of Deeds.
Commissioner Lawrence made a motion to continue to the February 7, 20 19 meeting. The
motion was seconded by Commissioner Durkin. The motion carries unanimously.
Ivlr. Burgess asked if there were any questions or comments from the Commission that he
needs to address. The CA commented that there was an administrative review done for the
property owner in spring of 2018 for the removal of invasive vegetation and replacement with
native shrubs and meadow grasses. The expectation is that the area be maintained as meadow
area but it appears to be managed as lawn.

Mr. Craig Williams, abutting property owner, addressed the Commission and expressed concern
that the property owner was allowed to clear all the vegetation down to the creek. The
Conservation Administrator approved the work based on a sketch plan that included native
shrubs and a wildflower meadow. Commissioner Bishop commented that the commission will
address this buffer area in the Order of Conditions and require the vegetation be replanted if it is
dead. Mr. Williams asked why there was no meeting for this project. The CA responded that
Administrative Review is often sufficient for vegetation management projects. The applicant
proposed the removal of invasive growth with native plantings. The work was carried out as
approved with the exception of the meadow grasses that are now being addressed by the
Commission. Ir,4r. Williams also expressed concern with the abutter notification process as the
meeting date and time was not rncluded on the notification letter. Commissioner Bishop
confirmed that the abutter notification was confirmed to be complete. Mr. Williams responded
that he received the notification but it did not tell him the date and time of the meeting. The CA
confirmed that the regulations require the abutter notification include details of where
information on the date, time and location of the public hearing may be obtained. This process
has not been changed in Yarmouth. Mr. Burgess commented that different Towns have
different templates for notification. Mr. Williams commented that in 35 years he has always
received a date and time for the hearing in the abutter notification.
The Chairman moved the Enforcement Order on 72 Mayflower Terrace up on the agenda to
allow Mr. Burgess to address it with the Commission. Mr. Burgess and the current property
owner of 72 Mayflower Terrace, Mr. David Adam Scott, addressed the Commission. Mr.
Burgess commented that he has reviewed aerial images of the property and confirmed the dock
was present historically and sand has been added more recently. Ivlr. Adam Scott commented
that he added sand box sand to the intertidal area. Mr. Burgess asked what the Commission
requires as part of afiling. There is 3 feet of water at the end of the dock currently. A survey
has not been done as yet. Mr. Burgess is looking to permit the current dock and asked for
guidance on the beach area. The CA commented that there looks to be salt marsh vegetation
along the shore before the sand was added. Commissioner Bishop asked when the property
was purchased. Mr. Adam Scott responded that he purchased it in 2002 and rebuilt the dock in
the same year. Mr. Burgess commented that it looked like the outer section of dock was
removed and replaced with a longer ramp. Commissioner Lawrence asked where the low tide
is. Mr. Burgess confirmed that it is at the seaward edge of the salt marsh. The CA commented
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that the platform was added on the shore. The options for the Commission are to require
permitting of what is currently there with the condition that it be brought up to the standard of the
regulations when it is rebuilt or that it be required to be rebuilt now to meet the regulations. lt
appears that an area of BVW/saltmarsh was d isturbed/removed when the sand was added.
Commissioner Lawrence commented that the sand was unlikely to be compatible material,
Commissioner Bishop commented that the BVW vegetation should be reestablished. He
suggested that the dock should be rebuilt to meet the regulations and the BVW vegetation shall
be reestablished.
Mr. Burgess commented that the design will depend on the survey results. There is no Chapter
91 license for the dock. The Commission required a filing by mid-May 2019. Commissioner
Lawrence made a motion to ratify the Enforcement Order. The Motion was seconded by
Commissioner Durkin. The motion carried unanimously.
Req uest for Certificate of Compliance:
SE83-2058, 8 Swordfish Drive, South Yarmouth
SE83-2059, 3 Kelp Lane, South Yarmouth
SE83-2060, 2 Swordfish Drive, South Yarmouth.
SE83-2061, 7 Kelp Lane, South Yarmouth.
SE83-2062, 8 Kelp Lane, South Yarmouth

SE83-2063, 1 1 Kelp Lane, South Yarmouth
The multi-property bulkhead replacement project being completed as per the Orders of
Conditions, Commissioner Lawrence made a motion to issue Certificates of Compliance for
SE83-2058,8 Swordfish Drive; SE83-2059, 3 Kelp Lane; SE83-2060,2 Swordfish Drive; SE832061,7 Kelp Lane; SE83-2062, 8 Kelp Lane; SE83-2063, 1'1 Kelp Lane. The motion was
seconded by Commissioner Durkin. The motion carries unanimously.

SE83-2128, 39 Prince Road, Yarmouth. The project being completed as per the Order of
Conditions, Commissioner Lawrence made a motion to issue a Certificate of Compliance for the
pro.iect. The motion was seconded by Commissioner Durkin. The motion carried unanimously.

Continued Request for Amended Orders:
Continued from 12J20/2018, SE83-2156, Richard A. and Joan Publicover White, 188 & 1S4
Berry Avenue, West Yarmouth, MA, proposed repair of rock revetment and patio, and
reinforcement of concrete wall. Ms. Catherine Ricks of Coastal Engineering presented the
request. The property owner at 188 Berry Ave has provided written permission for the work to
extend on to their property.
Commissioner Lawrence made a motion to issue an Amended Order of Conditions to include
both 188 and 194 Berry Ave. The motion was seconded by Commissioner Durkin. The motion
carried unanimously.
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Stormwater Permit Application:
809 College Highway LLC (d/b/a Five Star Transportation lnc.), 9 Commonwealth Ave,
Yarmouth, MA, proposed school bus storage facility with stormwater management system. Mr
Filipe Cravo of R Levesque Associates lnc represented the applicant and presented the
proposed work. Comments were received from Town Engineer Nick Aguair. We found the
application to be comprehensive and provided suggested conditions. Mr. Cravo provided
updated documentation to include these conditions.
Commissioner Durkin made a motion to issue a Stormwater Permit under Stormwater Bylaw
Chapter 145 with the special conditions provided by Mr. Aquair. The motion was seconded by
Commissioner Lawrence. The motion carries unanimously.
The Chairman called a short recess and returned at 7.36pm.

Meetinq

M

inutes:

to approve the minutes as amended. The
motion was seconded by Commissioner Lawrence. The motion carries 4:0.
11312019, Commissioner Durkin made a motion

Discussion ltems:
Protect Our Cape Cod Aquifer (POCCA) request to discontinue use of herbicides on townowned land.
Ivls. Laura Kelley from POCCA addressed the Commission and presented the request. She
stated that glyphosate causes health impacts to humans and bees and requests that the Town
volunteer to not use the chemical on Town-owned land and that a policy be developed to this
effect. They have discussed the topic with the BOS and the Board of Health. France has
recently banned the use of roundup by homeowners. Towns can be sued for harm caused to
individuals from its use. There are alternatives available to Towns and companies able to help
with a transition to these alternatives. They ask the Town to move to protect children, pets,
bees, residents and visitors alike from the harmful impacts associated with use of glyphosate. A
court case was recently found in favor of a worker exposed to the chemical. There are direct
connections between glyphosate and impacts to microbiota and bees in particular. POCCA has
been working to educate the Massachusetts Pesticide Board (MPB) on the hydrology of the
Cape and the sandy soils that leave drinking water vulnerable. The MPB regulations don't
consider these factors. POCCA's aim is to present Town policies not to use glyphosate to the
MPB for their consideration. Five towns on the Cape have already agreed to write a policy.
They welcome a discussion on the use of glyphosate with the Commission and discussion of
available alternatives. lntegrated Pest Management approaches are available using methods
available before chemical use became so convenient. Ms. Kelley suggested a year of trial and
error to see what method will work best. She suggested the reintroduction of acids such as
vinegar which is good for walkways/hard surfaces. Parks and Golf courses can use heat
weeders as an alternative.

Ms. Kelley introduced consultant Mr. Whiting Rice. Mr. Rice is a member of the POCCA team.
He made reference to the workshops available at the upcoming MACC conference for dealing
with invasive vegetation using non-chemical methods. As alternatives for treating phragmites
he suggested that for low scale populations the best non-chemical method is to cut the plant to
the ground and cover the ground with black plastic. This may need to be repeated to be
effective. For larger areas the cuUbundle and swipe method has proven to be very effective and
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glyphosate could be substituted with a natural organic acetic acid (vinega|. The process would
need to be repeated. Burning is sometime suggested but this method is a safety issue in most
areas. ln large scale areas aerial spraying is sometimes used but there are broader exposure
issues associated with this. He commented that the EPA has approved Rodeo for use in water
areas but the EPA is relying on studies funded by chemical manufacturers. Costco has taken
roundup from their shelves and other large retail chains are looking into a similar policy.
POCCA asks that a policy of glyphosate be voluntary as the Pesticide Control Act provides the
regulatory framework. He provided information from Tim Simmons, a Restoration Ecologist,
which details the alternative treatments and their effectiveness. Mr. Whiting introduced Mr. Sean
Spiro from Pure Solutions, a land management company based out of Chatham. He primarily
deals with organic herbicide turf management options. He suggested vinegar or Avenger which
contains d-Limonene (citrus oil) as a substitute for glyphosate in treating phragmites. The
optimal time to spray is on juvenile plants in the spring when they are susceptible. He
commented that the spread of phragmites is along the top of the ground or by underground
rhizomes. lf it is cut when it is young and not allowed to go to seed, then the health of the root
system is degraded. He suggested an aggressive cutting schedule 2-3 times per year and not
allowing the plant to go to seed.
Commissioner Bishop commented that the Commission has a significant concern with the
management of phragmites. They deal with a number of licensed professionals that use the cut
and swipe method of treatment effectively. He asked if the Town currently uses glyphosate to
control weeds. The CA commented that the Town does use glyphosate to a small extent on
municipal properties. They have tried vinegar in the past on a small scale. The Commission
also uses glyphosate for its multi-year phragmites management plan at six Conservation
properties. Mr. Whiting commented that other Towns have created a policy through their Board
of Health (BOH)that covers use on Town properties. He used an example of Chesapeake Bay
where there are a number of water quality issues from runoff. There is a study being carried out
on soil health as the chemical is being used in large quantities on crops and the chemical is
being found to stay in the soil longer than originally thought. The application method is aerial
spraying at a large scale. They are mostly concerned with use near fresh water sources where
it can enter drinking water supplies. Commissioner Bishop asked about its presence in our
food. Mr. Whiting responded that the use on food crops is regulated by the EPA. Lobbyists
have a large influence on the EPA policies. Ms. Kelley asked the Commission if they would
vote to voluntarily stop use of glyphosate products on Conservation Commission managed
pro perties.
Commissioner Durkin responded that he didn't think that was an appropriate course of action for
the Commission. The Board of Selectmen (BOS) has asked the Commission lo comment on
this and their place is to make a recommendation to the BOS.
Commissioner Bishop commented that further discussion is warranted at a later date. The
Commission does allow licensed professionals to use glyphosate for management of invasive
vegetation on private property. He questioned the position of allowing il on one hand and
recommending against on the other.
Commissioner Durkin commented that the BOS has requested comment for their January 29
meeting. He commented that if you are going to use glyphosate then you must use a licensed
professional. We do not specify a chemical that they use. He also asked if the BOH has
commented on this. The CA responded that the BOH has discussed it at their meeting and
have requested additional time to gather information on use within the Town and receive
comments from other committees and departments. Commissroner Durkin suggested they
therefore say no to glyphosate use. He commented that aspects of the CA notes on this topic
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bother him immensely. Firstly, is says that "Despite numerous studies regarding the dangers
resulting from the extensive use of glyphosate, it is not possible to attribute a clear and
unambiguous definition of the harmful effects on humans". He responded that the same has
been said of smoking. He also commented that the use of the word "despite" is inappropriate.
Another statement from the CA says "While an absolute halt to the use of herbicides is the ideal,
the lack of effective alternatives for the management of invasive vegetation, and relative
exposure risk of different application methods should be considered." Commissioner Durkin
responded that he does not think it deserves consideration. The fact that the substance is
dangerous to people is more than enough justification for eliminating its use completely. He
stated he will not be a part of anything that contains those qualifications because it is not
something that can be qualified.
Commissioner Johnston commented that he agrees with Commissioner Durkin 100 percent.
The CA responded that it is worth considering that the risk to humans and wildlife is through
exposure, and the risk of exposure is so minimal from careful and limited application methods
as are currently used to manage invasives on Conservation managed property, that this type of
use should be treated differently to the wide spread broadcast spraying of herbicide in
agriculture. lt is also worth considerrng the downside of not having these methods available to
manage invasive species. There are no other truly effective methods of controlling phagmites
and the impacts to ecosystems and habitat of not controlling invasive populations are
significant.
Commissioner Bishop commented that the Commission has been asked to comment on the use
of glyphosate on Town property and this will not impact the Commissions ability to permit its use
on private property. The CA expressed concern with the implications for the Conservation
multiyear project to manage invasives. Commissioner Durkin responded that it is necessary to
consider all aspects of a complete ban, however he finds that something that has been proven
to be injurious to humans should be more prominent in our thinking than the inconvenience of
phragmites spread. Commissioner Bishop asked if down the road the Commission would
consider banning the use of glyphosate for private properties. Commissioner Durkin suggested
we could not prohibit its use unless this was incorporated into the bylaw. A good start would be
to ban it on Town property and by town employees. l\/r. Whiting commented that there is a
waiver procedure available and if it is the only way to take care of an issue, an appeal could be
made to the Board of Health. Commissioner Durkin agreed that if not using the herbicide would
produce greater harm to the individual then it must be considered that perhaps under certain
circumstances it could be used. Commissioner Johnston suggested banning aerial spraying as
that is what killing bees.
Commissioner Durkin proposed a statement in opposition to the use of glyphosate within the
Town and by Town employees, an exception to which might be by a specific hearing to the
BOH. The rest of the Commission members present agreed.

6 Fair Wind Circle. lVlr. William Rogers and lr,4r. Paul O'Shea requested a discussion on this
property and specifically the issue with the dock permitted under SE83-1266. ln 1995, surveyor
It/r. Paul Sweetser hired l\ilr. Rogers to prepare a Chapter 91 license plan for a dock from a
survey plan. He stated that he hasn't been involved with the property since then until in summer
2018 tt/r. Rogers was asked to pursue a Certificate of Compliance for the walkway and the
Chapter 91 license. On July 12 1996, an NOI was submitted by Attorney l\.4yer Singer using the
Chapter 91 plan rather than [t4r. Sweetser's survey plan. This was approved with an Order of
Conditions in 1996, with the condition that an engineer certify compliance with the Order prior to
issuing the COC for the project. ln 1998 a COC was requested (not known by whom) and the
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COC was issued for the dock but not the walkway. lvlr. Rogers was not asked to certifiy the
work. The property has now changed ownership and the current dock has a number of
structural issues. Commissioner Bishop commented that there appears to have been a number
of errors made. Mr. Rogers commented that the walkway is not in the approved location and
another path was installed along the top of the coastal bank without permitting. There are
structural issues wjth the dock. There are no steps down one side, no signage, and cross
bracing is missing. The float was designed at a size of 10x20 feet, but is actually 8x10 feet with
only two pilings. He also noted that the MHW line appeared to have been taken from a
subdivision plan rather than field measurement and it appears to be inaccurate. The ITIHW is
actually further seaward. The pier length and elevations have been provided on the new plan
as well as the north and south neighboring dock elevations. The float was sitting on the bottom
when the site visit was carried out. Mr. O'Shea addressed the Commission and commented
that there has been a couple of transfers of ownership of the property but what was built was
not what was permitted. They have flagged the wetlands as they exist today. There is BVW at
the bottom of the bank, coastal bank, salt marsh and tidal waters. They are looking to make a
new filing that will resolve the issues with the dock. There is an unpermitted path that passes
the neighboring property line and is on the coastal bank. An approved Order of Conditions is
needed to apply for a chapter 91 license. Mr. Rogers commented that the current dock does
nol meet the regulations in terms of the height above the vegetation, depth of water, walkover in
the intertidal area. Commissioner Lawrence commented that the depth of water is concerning.
Mr. O'Shea commented that the neighboring properties must have similar issues with water
depth. The CA commented that the topography and revetment shown on the Ch 91 plan is very
different to the existing site. The minutes from the meeting when the COC was issued refer to
[\,4r. Sweetser's certification but none is on file. Mr. Rogers commented that he was contacted in
1999 by attorney David Reid asking what his involvement was because the dock was put in the
wrong place. Commissioner Bishop requested a new filing to resolve the issue. The CA
suggested providing some guidance as to what the NOI should contain. The CA showed
images of the property. She recommended removal of the unpermitted path on the coastal
bank. The path down the bank appears stable although it is not in the approved location. She
is concerned with landscaping debris that has been dumped on the bank. The vegetation under
the dock appears to be OK given the height of the dock. The elevation of the dock may not be
an issue but the dock should be extended to get better water depth. The CA asked how far out
the dock could be extended. commissioner Lawrence suggested the dock could be extended
to 80 feet length from the MHW line. lt could be extended to line up with the docks either side
and float stops could be used. commissioner Bishop suggest four pilings and float stops. He
suggested the path on the top of the coastal bank should be removed. He appreciated the effort
to discuss the issue with the Commission to resolve the matter'

open space and Recreation Plan - The cA advised the commission that the oSRP has been
approved by the State and published on the website and in the offlce. She advised the
iommission to review the document as there are action items for the Commission.
Commissioner Bishop suggested a planning session to address action items'
Recommendation of potential commissioner to the Board of selectmen. commissioner
selectman to be
Lawrence made a motion to recommend Ms. Patricia Mulhearn to the Board of
motion
,pp"i"t"o to the commission. The motion was seconded by commissioner Durkin. The
carries unanimouslY.
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MACC Conference attendance. Commissioners Lawrence, Bishop, and Durkin confirmed their
attendance. [\4s. [\,4ulhearn confirmed she would like to attend jf she is appointed by then.

Commissroner Durkin asked if the CA will revise the comments on Glyphosate for submission to
the Board of Selectmen. The CA expressed concern on the implications for the existing Town
contract for managing invasive phragmites. Commissioner Durkin confirmed we would need to
stop the use of glyphosate in that program. The CA commented that we have an existing
contract that it may be difficult to cancel. Commissioner Bishop and Lawrence suggested it
apply to new work only.

Commissioner Lawrence made a motion to adjourn at 8.51. The motion was seconded by
Commissioner Durkin. The motion carries unanimously.
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